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RESTRICTIVE COVENANT AND AGREEMENT 

 

THIS RESTRICTIVE COVENANT AND AGREEMENT (“Restrictive Covenant”) is made and 

entered into at Gunnison, Colorado this ____ day of _______, 202_, and by and between 

______________________ (“Owner”) and the CITY OF GUNNISON, a Colorado home-rule municipal 

corporation (“City”). 

 

Recitals 

 

A. Owner is owner of record of the hereafter described real property situated in the City of 

Gunnison, County of Gunnison, and State of Colorado (the “Property”). 

 

B. Owner has requested City to issue a building permit for the development of the Property (the 

“Building Permit”), subject to the applicable laws, ordinances, and regulations of the City. 

 

C. Issuance of the Building Permit requires that the Owner create a valid and enforceable covenant 

running with the Property which assures that the Property is dedicated to provide “restricted 

housing” as that term is defined in this Restrictive Covenant. 

 

D. Under this Restrictive Covenant, the Owner intends, declares and covenants that the regulatory 

and restrictive covenants set forth herein governing the use of the Property shall be and are 

covenants running with the land and are intended to be and shall be binding upon the Owner, 

its successors and assigns, through and during the stated term of this Restrictive Covenant, 

unless and until this Restrictive Covenant is released and terminated by the City in the manner 

described herein. 

 

NOW, THEREFORE, in consideration of the issuance of the Building Permit, and other good and valuable 

consideration, the sufficiency of which is hereby acknowledged by Owner, the Owner and the City agree 

as follows: 

 

1. Property Subject to Covenant. The Property which is to be subject to the provisions of this 

Restrictive Covenant is described as follows: 

 

SEE EXHIBIT A, attached hereto and incorporated herein. 

 

2. Definitions. As used in this Restrictive Covenant: 

 

“Restricted Housing” means a place of residence for a Qualified Individual or Qualified 

Individuals. 

 

“Gainful Employment” means an individual is working at least thirty (30) hours per week 

on average, and not less than 1,560 hour per year, and earning at least eighty percent (80%) 
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of their adjusted total income from a business, government, or organization with its 

principal base of operations located in Gunnison County, Colorado.  

 

“Housing Agency” means the City of Gunnison, the Gunnison Valley Regional Housing 

Authority, or any other comparable governmental agency selected by the City of Gunnison, 

Colorado responsible for the administration of Community Housing. 

 

“Person in Short Term Status” means a person who requires housing for less than six (6) 

months and/or who is not engaged in gainful employment in Gunnison County, Colorado 

during such time. 

 

“Property” means the real property described in Paragraph 1 of this Restrictive Covenant. 

 

“Qualified Individual” or “Qualified Individuals” are persons who are engaged in Gainful 

Employment in Gunnison County, Colorado during the period of their tenancy in a 

Restricted Unit. 

 

3. Occupancy Restriction. The Property shall only be used to provide Restricted Housing and shall 

be used for no other purpose (the “Restricted Housing Unit”). Without limiting the generality of 

the foregoing, the Restricted Housing Unit shall not be used to house: (i) a person vacationing in 

Gunnison County, Colorado or (ii) a Person in Short Term Status.   

 

4. Recording and Filing: Covenant Running With The Land. 

 

A. This Restrictive Covenant shall be recorded in the real property records of Gunnison County, 

Colorado, and, except as otherwise provided herein, the covenants contained herein shall run 

with the land and shall bind, and the benefits shall inure to, respectively, the Owner and 

Owner’s successors and assigns, and all subsequent owners of the Property or any interest 

therein, and the City. 

 

B. The Owner hereby agrees that any and all requirements of the laws of the State of Colorado to 

be satisfied in order for the provisions of this Restrictive Covenant to constitute a restrictive 

covenant running with the land shall be deemed to be satisfied in full, and that any requirements 

of privity of estate are intended to be satisfied, or in the alternative, that an equitable servitude 

has been created to insure that these restrictions run with the land. During the term of this 

Restrictive Covenant, each and every contract, deed or other instrument hereafter executed 

conveying the Property provided, or portion thereof, shall expressly provide that such 

conveyance is subject to this Restrictive Covenant; provided, however, that the covenants 

contained herein shall survive and be effective as to successors and/or assigns of all or any 

portion of the Property, regardless of whether such contract, deed or other instrument hereafter 

excluded conveying the Property, or portion thereof, provides that such conveyance is subject 

to this Restrictive Covenant. 
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5. Mortgagee’s Consent. The Owner covenants to obtain the consent to this Restrictive Covenant of 

any prior recorded lienholder on the Property, and such consent and evidence thereof satisfactory 

to the City shall be a condition precedent to the issuance of the Building Permit. Such consent shall 

be substantially in the form appended hereto as Exhibit “A”. 

 

6. Owner’s Covenant of Title and Authority. Owner covenants, represents and warrants to the City 

that Owner has a good and marketable title to the Property and full and complete legal authority 

to execute and deliver this Restrictive Covenant to the City; subject only to the following liens or 

encumbrances: taxes for 20  and subsequent years. 

 

7. No Conflicting Agreement. Owner covenants, represents and warrants to the City that the 

execution and delivery of this Restrictive Covenant to the City will not violate any agreement now 

existing with respect to the Property. Owner shall not execute any other agreement with provisions 

contradictory to, or in opposition to, the provisions of this Restrictive Covenant, and in any event, 

it is agreed that the provisions of this Restrictive Covenant are paramount and controlling as to the 

rights, obligations, and limitations herein set forth and shall supersede any other provision in 

conflict herewith. 

 

8. Records; Inspection; Monitoring.  

 

A. The Owner’s records with respect to the use and occupancy of the Restricted Unit shall be 

subject to examination, inspection and copying by the Housing Agency upon reasonable 

advance notice. The owner shall demonstrate compliance to the Housing Agency on a semi-

annual basis. The Housing Agency shall also have the right to enter into the Restricted Unit 

for the purpose of determining compliance with the provisions of this Restrictive Covenant; 

provided, however, that the Housing Agency shall first attempt to secure the permission of any 

occupants of the Restricted Unit prior to making entry.  The Housing Agency shall hold Owner 

harmless and indemnify Owner from any and all unauthorized or otherwise unlawful entry into 

a Restricted Unit. 

 

B. The Owner shall submit any information, documents or certificates requested from time to time 

by the Housing Agency with respect to the occupancy and use of the Restricted Unit which the 

Housing Agency reasonably deems necessary to substantiate the Owner’s continuing 

compliance with the provisions of this Restrictive Covenant. 

 

9. Default; Notice.  Owner shall make reasonable effort to have all Restricted Unit(s) occupied by 

Qualified Individuals at all times. In the event of any failure of the Owner to comply with the 

provisions of this Restrictive Covenant, the Housing Agency may inform the Owner by written 

notice of such failure and provide the Owner a period of time in which to correct such failure. If 

any such failure is not corrected to the satisfaction of the City within the period of time specified 

by the City, which shall be at least thirty (30) days after the date any notice to the Owner is mailed, 

or within such further time as the City determines is necessary to correct the violation, but not to 

exceed any limitation set by applicable law, the City may without further notice declare a default 
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under this Restrictive Covenant effective on the date of such declaration of default; and the City 

may then proceed to enforce this Restrictive Covenant as hereafter provided. 

 

10. Equitable Relief. Owner agrees that in the event of Owner’s default under or non-compliance with 

the terms of this Restrictive Covenant, the City shall have the right of specific performance of this 

Restrictive Covenant and the right to obtain from any court of competent jurisdiction a temporary 

restraining order, preliminary injunction and permanent injunction to obtain such performance. 

Any equitable relief provided for in this Paragraph 10 may be sought singly or in combination with 

such legal remedies as the City may be entitled to, either pursuant to the provisions of this 

Restrictive Covenant or under the laws of the State of Colorado. 

 

11. Liquidated Damages. The Owner acknowledges that the unavailability of adequate Restricted 

Housing within the City of Gunnison requires the expenditure of additional City funds to provide 

required governmental services and thereby results in an economic loss to the City. The City and 

the Owner further recognize the delays, expense and unique difficulties involved in proving in a 

legal proceeding the actual loss suffered by the City in such circumstance. Accordingly, instead of 

requiring such proof, City and Owner agree that Owner shall pay to City the sum of $100 per day 

for each day in which the Property is not used in strict compliance with the provisions of Paragraph 

3 of this Restrictive Covenant. Such amount is agreed to be a reasonable estimate of the actual 

damages which the City would suffer in the event of a violation of Paragraph 3 of this Covenant. 

The provisions of this Paragraph 11 shall not apply to any violation of this Covenant other than a 

violation of Paragraph 3. The liquidated damages provided herein shall commence on the date 

when the City gives notice of default as provided in Paragraph 9. Further, the total amount of 

liquidated damages payable to the City under this Paragraph 11 shall in no event exceed the then-

current value of the Restricted Unit. The liquidated damages provided for in this Paragraph 11 may 

be collected personally from the Owner by the City, either singly or in combination with an action 

for equitable enforcement of this Covenant as provided in Paragraph 10 of this Restrictive 

Covenant.   

 

12. City and Housing Agency Authority to Enforce. The restrictions, covenants and limitations created 

herein are for the benefit of the City.  The City and Housing Agency are given the power to enforce 

this Restrictive Covenant in the manner herein provided. 

 

13. Waiver; Termination; Modification of Covenant. The restrictions, covenants and limitations 

created herein may be waived, terminated or modified with the written consent of both the Owner 

of said Property and the City. No such waiver, modification, or termination shall be effective until 

the proper instrument in writing shall be executed and recorded in the office of the Clerk and 

Recorder of Gunnison County, Colorado. The City may also terminate this instrument by recording 

a release in recordable form without the signature of Owner. For convenience, such instrument 

may run to “the owner or owners and parties interested” in the Property. 

 

14. Attorney’s Fees. If any action is brought in a court of law by either party to this Restrictive 

Covenant concerning the enforcement, interpretation or construction of this Restrictive Covenant, 
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the prevailing party, either at trial or upon appeal, shall be entitled to reasonable attorney’s fees as 

well as costs, including expert witness’s fees, incurred in the prosecution or defense of such action. 

 

15. Notices. Except as otherwise provided, all notices provided for or required under this Restrictive 

Covenant shall be in writing, signed by the party giving the same, and shall be deemed properly 

given when actually received or two (2) days after mailed, postage prepaid, certified, return receipt 

requested, addressed to the parties hereto at their addresses appearing on the signature pages. Each 

party, by written notice to the other party, may specify any other addresses for the receipt of such 

instruments or communications. 

 

16. Applicable Law. This Restrictive Covenant shall be interpreted in all respects in accordance with 

the laws of the State of Colorado. 

 

17. Entire Agreement. This Restrictive Covenant constitutes the entire agreement and understanding 

between the parties relating to the subject matter of this Restrictive Covenant and supersedes any 

prior agreement or understanding relating thereto. 

 

18. Severability. In case one or more of the provisions contained in this Restrictive Covenant or any 

application hereof shall be invalid, illegal or unenforceable in any respect, the validity, legality, 

and enforceability of the remaining provisions contained in this Restrictive Covenant and the 

application thereof shall not in any way be affected or impaired thereby. 

 

19. Paragraph Headings. Paragraph headings are inserted for convenience and in no way limit or define 

the interpretation to be placed upon this Restrictive Covenant. 

 

20. Terminology. Wherever applicable, the pronouns in this Restrictive Covenant designating the 

masculine or neuter shall equally apply to the feminine, neuter and masculine genders. 

Furthermore, wherever applicable within this Agreement, the singular shall include the plural, and 

the plural shall include the singular.  

 

21. Binding Effect. This Restrictive Covenant shall be binding upon, and shall inure to the benefit of 

parties, and their respective heirs, successors, assigns, legal representatives, and personal 

representatives, and all subsequent owners of the Property, or any interest therein, during the term 

of this Restrictive Covenant as herein provided. 

 

 

IN WITNESS WHEREOF the parties have executed this Restrictive Covenant the date first written 

above. 

 

OWNER:   _____________________________________ 

 

    _____________________________________ 

    _____________, Title 



 

6 
 

 

STATE OF ______________ ) 

) ss. 

COUNTY OF ____________ ) 

 

The foregoing instrument was acknowledged before me this _____ day of ______________, 20__, by 

__________________________________________________ .  

 

WITNESS my hand and official seal. 

 

My commission expires: _____________________ 

 

(seal) 

_________________________________ 

Notary Public 
 

 

CITY:               

 

City of Gunnison, a Colorado Home-Rule Municipality 

 

 

By ___________________________________ 

Russell Forrest, City Manager 

 

ATTEST: 

 

________________________________ 

Erica Boucher, City Clerk 
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Exhibit “A” 

 

CONSENT AND SUBORDINATION AGREEMENT 

 

 The undersigned, being the holder of a lien encumbering the above described real property as 

described in Paragraph 1, above, hereby consents to the execution and recording of this Restrictive 

Covenant and Agreement (“Restrictive Covenant”), and further agrees that the lien or encumbrance 

owned or possessed by the undersigned against the above described real property shall be subordinated 

and made junior and subject to the Restrictive Covenant. In the event of the foreclosure of the lien or 

encumbrance owned or possessed by the undersigned, this Restrictive Covenant shall be treated as a 

prior and superior encumbrance, and any foreclosure sale shall be made subject to the Restrictive 

Covenant. 

       LIENHOLDER: 

                         By_____________________ 

       _______________________ 

       Title 


